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RECOVMENDED ORDER

Adm ni strative Law Judge (ALJ) Dani el Manry conducted the
formal hearing in this proceeding on Cctober 3 and 4, 2006, in
Tanpa, Florida, for the Division of Adm nistrative Hearings
( DOAH) .
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For Petitioner: Robert F. MKee, Esquire
Kelly & McKee, P.A
1718 East Seventh Avenue, Suite 301
Post O fice Box 75638
Tanpa, Florida 33675-0638

For Respondent: Scott A. Fisher, Esquire
Fowl er \Wite Boggs Banker
501 First Avenue North, Suite 900
St. Petersburg, Florida 33701

STATEMENT OF THE | SSUE

The issue is whether Respondent discrin nated agai nst
Petitioner because of his disability by refusing to renew

Petitioner’s contract for enpl oynent.



PRELI M NARY STATEMENT

On Septenber 19, 2005, Petitioner filed a Charge of
Discrimnation wwth the Florida Conm ssion on Human Rel ati ons
(FCHR). The Charge of Discrimnation alleged that Respondent
di scrim nated agai nst Petitioner based on his disability, failed
to reasonably acconmpdate Petitioner, and created a hostile work
environnment. On March 16, 2006, FCHR issued a “no cause”
determi nation. Petitioner requested an adm nistrative hearing
by filing a Petition for Relief on April 12, 2006. FCHR
forwarded the Petition to DOAH t o conduct the hearing.

Prior to the hearing, Petitioner withdrew the allegations
t hat Respondent failed to provide a reasonabl e accommobdati on and
created a hostile environnent. The only allegation at issue
during the adm nistrative hearing was the all egation that
Respondent di scrim nated agai nst Petitioner because of his
disability by not renewing Petitioner's teaching contract.

At the hearing, Petitioner testified, presented the
testimony of four wi tnesses, and subnmitted 32 exhibits for
adm ssion into evidence. Respondent presented the testinony of
seven wi tnesses and submtted 64 exhibits for adm ssion into
evi dence.

The identity of the witnesses and exhi bits, and the rulings
regardi ng each, are reported in the four-volunme Transcript of

the hearing filed with DOAH on October 30, 2006. Pursuant to



t he agreenent of the parties and a subsequent unopposed request
for extension of tinme by Respondent, Petitioner and Respondent
tinely filed their respective Proposed Recommended Orders (PROs)
on Decenber 1 and 4, 2006.

FI NDI NGS OF FACT

1. Respondent is a private university |located in Pasco
County, Florida (Saint Leo or the university). Respondent
enpl oyed Petitioner as an assistant professor fromsonetine in
January 2000 until the end of the 2005-2006 school year in
May 2006. Petitioner initially taught sports nmanagenent courses
in the Business Departnment of Saint Leo and, follow ng the
uni versity reorgani zati on, taught sports managenent courses in
t he Sports Managenent Departnent of the School of Business (the
Depart nent).

2. The Charge of Discrimnation and Petition for Relief
allege, in relevant part, that Respondent viol ated
Section 760.10, Florida Statutes (2004), when Respondent
al l egedly discrimnated agai nst Petitioner because of
Petitioner's handicap. Neither the Charge of Discrimnation nor
the Petition for Relief expressly allege that Respondent
violated the Anericans with Disabilities Act (ADA) of 1990, Pub.
L. No. 101-336, 104 Stat. 328, codified as anended at 42 U S. C

Sections 12101-12213 (2000). However, judicial decisions



di scussed in the conclusions of law instruct the trier of fact
to make findings in a manner that is consistent with the ADA !
3. Petitioner is a person with a handicap within the

meani ng of Subsection 760.10(1)(a), Florida Statutes (2000).
Petitioner was paral yzed in an autonpbile acci dent on

Decenber 19, 2001, and is a disabled person within the neaning
of 42 U.S.C. Section 12112 (2004).

4. Petitioner is a qualified person within the neaning of
42 U. S.C. Section 12111(8) (2004). Petitioner is a person with
a disability who can performthe essential functions of a
tenured enpl oyee.

5. Petitioner was qualified for the position for which
Respondent enpl oyed Petitioner in January 2000. Petitioner
recei ved his doctorate of education in sports nanagenent from
the United States Sports Acadeny in 1990. Although Petitioner
had no prior experience teaching at the college |evel,
Petitioner was the only doctorate teaching sports nanagenent
courses in the Business Departnent of the university when
Respondent enpl oyed Petitioner in January 2000. At the tine,
Respondent needed a doctorate to teach sports managenent courses
in order to satisfy the accreditation requirenents of the
Sout hern Associ ati on of Col |l eges and School s ( SACS).

6. Respondent does not allege that Petitioner is not

qualified to performthe requirenents of a tenured enpl oyee.



Respondent argues, and submitted evidence intended to prove,
that Petitioner either |acked the notivation to performthe
required job duties or sinply refused to performthose duties.

7. On Novenber 12, 2004, Respondent notified Petitioner
t hat Respondent woul d not renew Petitioner’s teaching contract
at the end of the 2005/06 school year. The refusal to renew
Petitioner's teaching contract was an adverse enpl oynent action.

8. There is no direct evidence that the adverse enpl oynent
action was notivated by discrimnation. However, the
circunstantial evidence, taken as a whole, supports a reasonable
inference by the trier of fact that the adverse enpl oynent
action was notivated by both | egitinate non-discrimnatory and
di scrim natory reasons.

9. Legitimate non-di scrimnatory reasons, in part,
notivated the adverse enploynent action against Petitioner.
When a third-year review of Petitioner's job performance began
on August 26, 2004, Petitioner had not prepared sufficient
papers for conferences, had not denonstrated consistency in
presenting papers at conferences, and had not served on any
conference panels. Petitioner had not published a sufficient
nunber of articles or books and had not engaged in sufficient
schol arly research

10. Petitioner did not submt any paper or abstract to

present at a conference until June 2004. The first paper was



accepted for publication in Novenber 2004. |n Septenber 2004,
Petitioner had his first test bank accepted for inclusion in a
t ext book published by anot her aut hor.

11. Petitioner utilized at |east one course syllabus that
was bel ow grade | evel. The syllabus included sone granmatical
errors and inaccurate information.

12. Petitioner episodically cited incorrect facts during
class. Petitioner was occasionally late to class for up to five
m nut es.

13. Petitioner frequently read fromthe textbook when
[ ecturing students. Petitioner sometines did not give prior
notice to his supervisor of his unavailability for a class. The
supervi sor was unable to arrange for a substitute. Petitioner
soneti nmes cancel |l ed classes w thout providing class notes for
t he substitute.

14. Petitioner failed to nmaintain consistent office hours
for academ c advice of students. One faculty nenber in an
adj acent office provided academ c advice to Petitioner's
students in Petitioner's absence.

15. Petitioner failed to attend a neeting in Atlanta,
Georgia, as a reviewer on a national council chaired by
Petitioner's supervisor. Petitioner did not ascertain the

correct starting tinme or |location of the neeting.



16. The failure to attend the neeting in Atlanta caused
the council to be short a reviewer for one year. The inclusion
of Petitioner as a reviewer on the council would have provided
Petitioner with an opportunity to i nprove his national
reputation and neet many influential people in his field of
enpl oynent .

17. Record evidence supports a reasonabl e inference that
di scrimnatory reasons, in part, notivated the adverse
enpl oynent action against Petitioner. Two of four evaluators in
the third-year review of Petitioner's job perfornmance that began
on August 26, 2004, referred to Petitioner's disability in their
formal eval uations.

18. The two evaluators testified at the hearing that
Petitioner's disability did not influence their eval uations.
Their testinony is neither credible nor persuasive to the trier
of fact.

19. The testinony of the two eval uators, anong ot her
considerations, is not plausible. The testinony does not
adequately explain why the evaluations address Petitioner's
disability if the evaluators disregarded the disability in
eval uating Petitioner. 2

20. The i mredi ate supervisor of Petitioner conmented on
Petitioner's disability in her third-year evaluation of

Petitioner. The supervisor stated she was "extrenely



di sappoi nted" during the previous acaden c year when Petitioner
declined her request to "be a role nodel and show our students
what individuals with handi caps coul d achi eve."” The supervi sor
further explained in her evaluation that "disability sport has -
becone a maj or segnent of - our sport business industry - and
there are many career opportunities for students in this area.”

21. The supervisor further stated in her third-year
eval uation of Petitioner that she could not "fully understand
what it is like to have [Petitioner's] disability." However,

t he supervisor stated that she had "worked with physically
chal | enged individuals for approxinmately 16 years, and they
never ceased to amaze [her] at what they could do."

22. One of three outside evaluators also included
references to Petitioner's handicap in the third-year eval uation
of Petitioner. The eval uator devoted approxinmately one-third of
t he evaluation to a discussion of his experience working with
one di sabl ed col | eague who had been seriously injured in a
not orcycl e acci dent and was, |ike Petitioner, wheel chair bound.

23. After recounting the many | audabl e acconpli shnments of
the evaluator's disabled coll eague after becom ng di sabl ed
approximately 12 years ago, the evaluator stated that his
di sabl ed col | eague did not consider hinself disabled. The

eval uator explained that his disabled coll eague "never nakes



excuses for his special challenge nor does he ask or demand
speci al considerations due to his situation.™
24. The evaluator went on to conpare Petitioner's

paralysis with the evaluator's self-proclained "disability"
foll ow ng open heart surgery. The evaluator stated that he had
under gone open heart by-pass surgery and did not let his
"disability" prevent himfrom achi eving performance standards.
After recounting numerous professional acconplishnments after his
surgery, the eval uator expl ai ned:

The reason | have provided this informtion

is not to brag but rather to illustrate that

if one has a positive attitude about life

he/ she can do anythi ng he/ she w shes whet her

or not they are disabled. A disability is

an extra challenge in life not a sentence to

do less. | have not let ny disability

negatively affect ny career.

Respondent's Exhibit 44 at 4.

25. Wen prina facie evidence shows that an adverse

enpl oynent action is notivated by both non-discrimnatory and
di scrim natory consi derations, an enpl oyer does not escape
l[iability under the ADA on the ground that the adverse

enpl oynent action was not notivated "sol ely" by prohibited
discrimnation. Rather, judicial decisions discussed in the
conclusions of law require the trier of fact to apply a so-
cal l ed notivating-factor standard, or nixed-motive standard.?®

The notivating-factor standard requires the trier of fact to



deterni ne whether the prohibited discrimnatory notive nade the
difference in the decision to take the adverse enpl oynent
action. *

26. The notivating factor standard has been judicially
expl ained as a "but-for" standard.® Liability for prohibited
discrimnation requires the trier of fact to find that
Respondent woul d not have taken the adverse enpl oynment action
but-for the prohibited di scrimnation

27. The but-for standard requires the trier of fact to
determ ne whether the evidence supports a reasonabl e inference
that Petitioner's failure to conply with performance standards
for tenure was caused by his handicap.® If the evidence supports
such an inference, the adverse enpl oynent action woul d not have
been taken but-for the prohibited discrimnation.

28. The record evidence supports a reasonabl e inference
that Petitioner's failure to conply with performance standards
for tenure by the beginning of the third-year review on
August 26, 2004, was caused by his handicap. The inference is
supported, in relevant part, by conparing the record evi dence of
Petitioner's performance during his enploynent before his
di sabli ng acci dent on Decenber 19, 2001, with Petitioner's
performance fromthe date of the accident until the begi nning of

the third-year review on August 26, 2004.
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29. Prior to the accident on Decenber 19, 2001, Petitioner
taught classes at Saint Leo for four semesters.’ Petitioner
recei ved four evaluations by three different evaluators. Even
though it was Petitioner's first teaching experience at the
college level, all but one of those evaluations rated
Petitioner's job performance as "outstanding.” The one
exception rated Petitioner's job performance in his first year
as "satisfactory.” 1In the second year, however, the sane
eval uator rated Petitioner's job performance as "outstanding."”

30. The supervisor for Petitioner during the first and
second academ c years of enployment was the acting chair of the
Busi ness Departnent at Saint Leo. The supervisor rated
Petitioner's job performance during the first year as
"satisfactory.” However, a second-line evaluator who was al so a
dean at Saint Leo rated Petitioner's job performance during the
first year as "outstanding."

31. In the second academ c year, the supervisor rated
Petitioner's job performance as "outstanding." The supervisor
found that Petitioner was "devel oping into a highly conpetent
and effective classroomteacher.”

32. An outside evaluator retained to evaluate Petitioner
during the second academ c year found that Petitioner had nade
"positive contributions to [the] sport managenent program” The

eval uat or recommended t hat Respondent retain Petitioner based on

11



Petitioner's acadeni ¢ background, sport nanagenent experience,
and teachi ng performance.

33. Prior to the accident, Petitioner was selected to
serve on the Panel of Reviewers for the Sport Managenent Program
Revi ew Council (SMPRC) to review institutional portfolios. The
selection provided Petitioner with an opportunity for
pr of essi onal devel opnent, an inproved national reputation, and
enhanced professional relationships. However, the opportunity
was postponed due to the accident that paral yzed Petitioner.

34. On January 29, 2002, Petitioner received a fifth
evaluation by a fourth evaluator. The dean of the School of
Busi ness (the Dean) evaluated Petitioner's job perfornance for
the four academ c senesters that Petitioner worked before the
accident. The Dean found that Petitioner was:

[ Alcadem cally conpetent and very committed
to Saint Leo University and the well being
of his students. Stewart is relatively new
to university level teaching and the
expectations associated with this |evel of
performance. Hi s classroom manner i s casua
yet he holds the students to high
performance standards. Stewart wll need to

identify an area of research interest and
begin to prepare papers for the conferences

in his discipline. | approached himw th an
idea and a willingness to co-author a paper.
Unfortunately, due to his accident, Stewart
will be involved full-tinme for the next six

months in rehabilitation and rel earning.
Stewart has excellent potential to devel op
into an effective senior faculty nenber.

Respondent's Exhi bit 10.

12



35. After the accident on Decenmber 19, 2001, Petitioner
taught three academ c senesters before his third-year review
t hat began on August 24, 2004, and led to the adverse enpl oynent
action on Novenber 12, 2004. During the senester that began in
January 2002, Petitioner was on nedical |eave to undergo surgery
and recover. Petitioner worked during the senester that began
i n August 2002, but returned to nedical |eave during the
senmester that began in January 2003 in order to undergo
addi tional surgery. Petitioner worked the two senmesters that
began in August 2003 and January 2004. On August 24, 2004, at
the start of the fourth senester of work after the accident,
Respondent began the third-year review that led to the adverse
enpl oynment action on Novenber 12, 2004.

36. During the three senesters that Petitioner worked
bet ween the accident and the start of the third-year review, the
Dean, who eval uated Petitioner on January 29, 2002, did not
pursue the idea he had described for co-authoring a paper with
Petitioner. Petitioner was learning to adjust to life in a
wheel chair. Petitioner experienced, and continues to
experience, a great deal of pain unless Petitioner takes pain
nmedi cation. Petitioner has also had to |earn new toileting

skills and has expressed enbarrassnment over his condition.
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37. Petitioner did not attend the council neeting in
Atl anta, GCeorgia, because he becane confused over the correct
time and |l ocation of the neeting. Petitioner did not nmake a
volitional choice not to attend the neeting.

38. On Decenber 5, 2003, Dr. M chael Moornman was
Petitioner's imredi ate supervisor. Dr. Morman found that the
quality of Petitioner's classroomteaching was "outstandi ng."

39. After Decenber 5, 2003, Respondent changed the job
performance standards for enployees teaching sports nanagenent
courses at Saint Leo.® Wiile Petitioner was on nedical |eave,
each school at Saint Leo designated a programas a "flagship"”
program Each fl agship program woul d be funded and supported in
an effort to enable the programto growinto a nationally
recogni zed programthat would serve as a paragon for other Saint
Leo prograns to enulate. The job performance requirenents in
each flagship programwere also intended to establish a standard
for emul ation by other prograns.

40. The School of Business designated the Sport Managenent
Programas its flagship programand reorgani zed the programinto
the Sport Managenent Departnent. |In February 2003, Respondent
conmm ssi oned an outside study of the Departnent. The study
concl uded that the Departnent |acked academ c rigor, failed to
chal | enge students, and was poorly organized for the purpose of

becom ng a flagship program for Saint Leo.
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41. Respondent searched for a nationally known professor
to chair the Departnment. Respondent wanted sonmeone who coul d
make the necessary curricul um changes, inprove the Departnent's
national recognition, increase the academc rigor of the
Departnent, and enhance the national reputation of its
professors, including Petitioner.

42. I n August 2003, Respondent selected a person to chair
the Departnent. After Decenber 5, 2003, the new chair succeeded
Dr. Moorman as Petitioner's imedi ate supervisor.

43. The new chair found, during the academ c senester that
began in January 2004, Petitioner did not neet the job
performance requirements of the new flagshi p Departnent of Sport
Managenent. One deficiency the chair described in her third-
year evaluation of Petitioner pertained to errors in a syllabus
used by Petitioner. For exanple, the syllabus continued to use
the title "Saint Leo College" instead of "Saint Leo University."

44. The new chair confided to an associate in the
Department that the vice president of Academ c Affairs (Vice
President) had told the new chair in so nany words that
Petitioner woul d have been fired long ago if Petitioner had not
been in a car accident. The associate testified to the
statenent she attributed to the new chair, and the associate's
testinmony is found to be credi ble and persuasive. The Vice

Presi dent denied nmaking the statenent to the new chair during
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his testinony, and that portion of his testinony is found to be
credi bl e and persuasi ve.

45. The statement attributed to the Vice President that he
woul d have fired Petitioner but-for the accident conflicts with
the predom nantly "outstandi ng" job performance of Petitioner
prior to his accident. The testinony of the new chair also
conflicts wiwth two evaluations of Petitioner's job performance
by different deans on January 29, 2002, and Decenber 5, 2003.
Bot h of those eval uations occurred after the accident, but
before the new chair becane the i mredi ate supervisor of
Petitioner sonetinme after Decenber 5, 2003. It is nore |likely
that the new chair expressed her own view that the university
was holding Petitioner to a | ower standard of job performance
because of his disability.

46. \Wen the third-year review process began on August 26,
2004, Petitioner was no |onger the only doctorate enployed in
t he Departnent. However, he was the only disabled doctorate
enpl oyed in the Departnent.

47. The record evi dence supports a reasonabl e inference
t hat Respondent required Petitioner to conply with standards
exenplified by unidentified disabled persons described in two of
the four third-year evaluations of Petitioner.® Respondent did
not require non-di sabl ed enpl oyees to conply with simlar

st andar ds.
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48. The Vice President testified that the references in
the eval uations to standards exenplified by other disabled
persons did not influence his decision to take the adverse
enpl oynent action on Novenber 12, 2004. That portion of the
testinony of the Vice President is neither credible nor
per suasi ve.

49. The Vice President, in relevant part, relied on the
third-year evaluations. His denials of influence conflict with
ot her rel evant evidence.

50. Before the Vice President began the third-year review
process on August 26, 2004, he conferred with the new chair and
reviewed Petitioner's record, including Petitioner's record of
"out st andi ng" performance on or before Decenber 5, 2003. 1In a
letter to Petitioner dated August 26, 2004, the Vice President
told Petitioner, in relevant part, that he had "serious concerns
regardi ng your performance."

51. The Vice President instructed the Dean and the new
chair to "carefully nonitor" Petitioner's "teaching and
pr of essi onal devel opnment activities in the fall senester of
2004." However, neither the Dean nor the chair nonitored
Petitioner's activities, and the Vice President initiated the
adver se enpl oynent action on Novenber 12, 2004, prior to the

conclusion of the fall senester.

17



52. Respondent applied a different tineline to
Petitioner's tenure track than the tineline that Respondent
generally applied to the tenure track of other enployees.

Tenure track enpl oyees may apply for tenure after their fifth
year of enploynent, but may apply no later than their seventh
year of enploynent. Mst tenure track enpl oyees apply for
tenure during their sixth year of enploynent.

53. Enpl oyees on tenure track at Saint Leo receive annual
contracts for their first, second, and third years of
enpl oynent. Tenure track enpl oyees that receive a favorable
third-year review are given a two-year enploynent contract after
the third and fifth years of enploynent.

54. Petitioner began his tenure track in January 2000.

The seventh year of his tenure track woul d have expired at the
end of the academic senester in December 2006.*°

55. The third year of Petitioner's tenure track would have
expired at the end of the academ c senester in Decenber 2002.
Due to the accident on Decenmber 19, 2001, however, Respondent
extended the time for the third-year review until August 26,
2004. The extension provided Petitioner with seven academ c
semesters, rather than six, before the third-year review began. !

56. Al though Respondent extended the tine for beginning
the third-year evaluation, Respondent did not extend the seven-

year limt for tenure. Respondent thereby reduced the tine
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after the third-year evaluation in which Petitioner had to
correct his deficient job perfornmance to a period | ess than that
enj oyed by non-di sabl ed enpl oyees.

57. Oher tenure track enpl oyees normally have 14 acadenic
senesters in which to conplete their seven-year tenure track
Upon the expiration of six academ c senesters, Respondent
conducts a third-year evaluation. A tenure track enpl oyee then
has ei ght nore academ c senesters, or four academ c years, in
his or her tenure track.

58. Respondent reduced Petitioner's tenure track by a
senester when Respondent term nated Petitioner's enpl oynent at
the end of the academ c senester in May 2006, rather than at the
end of the academ c senester in Decenber 2006. By extending the
t hird-year evaluation by a semester and reduci ng the remaining
tenure track by an additional senester, Respondent reduced by
one year the period that non-disabled tenure track enpl oyees
have after their third-year review to conplete their tenure
track requirenents.

59. The Vice President has conducted third-year reviews on
approxi mately 20 tenure track enpl oyees at Saint Leo since 1997.
He has term nated the enploynent of two of those candi dates.
Petitioner is one of the two term nated from enpl oynent.

60. The Vice President acknow edged in his testinony that

he may have given Petitioner nore tine if the adverse enpl oynent
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deci sion were based solely on research and acceptabl e
publication levels. Petitioner's teaching performnce on and
bef ore Decenber 5, 2003, was predom nantly "outstanding."

Mor eover, one of the outside evaluators found that syllab
deficiencies were nothing that could not be easily corrected.
Anot her evaluator found the syllabi "are consistent with

gui del i nes established by NASSM NASPE." It is unlikely,
therefore, that the adverse enpl oynment action was notivated by

j ob performance deficiencies in teaching, research, and syll abi.

61. The Vice President relied on findings of evaluators
that evaluated Petitioner, in relevant part, on Petitioner's
inability to conmply with standards exenplified by other disabled
persons. The Vice President articulated no intelligible
st andards he used for discerning whether, or to what degree, the
disability of Petitioner influenced the negative opinion of the
eval uator. Mbdreover, the Vice President did not undertake an
i ndependent determ nation of whether Petitioner's handicap
prevented Petitioner fromconplying with applicable job
performance requi renments by August 26, 2004.

62. The job performance requirenents for tenure are
prescribed in the Collective Bargai ning Agreenent (CBA) and a
Facul ty Handbook (FHB). The CBA provides, in relevant part:

Pronotion and tenure decisions at Saint Leo

Uni versity are made on the basis of
docunent ed and eval uated performance in

20



three areas: (1) teaching; (2) scholarly
growmh [sic] (3) institutional and community
servi ce.

(a) Tenure and Pronotion: The primry
criteria for decisions regarding

reappoi ntment, tenure and pronotion are
excel l ence in classroomteaching and in
facilitating student | earning. Teaching
Faculty nust denonstrate excellence in
teaching, a part of which is academ c

advi sing. Teaching faculty nust denonstrate
excellence in either (1) scholarly growh or
(2) institutional and comunity service.

Schol arly growmh rmay be denonstrated through
pr of essi onal devel opnent and/ or research.
The definition of professional devel opnment
and scholarly research will be determ ned by
the rel evant School. The University wll
recogni ze both traditional and non-

tradi tional nmeans of denonstrating

pr of essi onal devel opnent and/ or research.

Respondent’'s Exhibit 1 at 44.

63. The FHB describes guidelines for pronotion and tenure
applications in terns simlar to those in the CBA. The FHB
provides, in relevant part:

Pronotion and tenure decisions at Saint Leo
Uni versity are made on the basis of
docunent ed and eval uated performance in
three areas: teaching; professional

devel opnment, research, and scholarly grow h;
and institutional and community service.

For teaching faculty excellence in teaching
and denonstrated student |earning are
essential to tenure and pronotion. Either
pr of essi onal devel opnent, research and
scholarly gromh or institutional and
community service nmust be judged excell ent
for tenure.

Respondent's Exhibit 2 at 73.
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64. The School of Business does not provide witten job
performance requirenents that determ ne the tenure requirenents
for scholarly research and professional devel opnent. Testinony
at the hearing suggested tenure requires at |east two
publ i cations or presentations each year. However, that
testinmony is belied by predom nantly "outstandi ng” job
performance eval uations of Petitioner during his first two
acadenic years in which Petitioner published no articles and
made no presentations.

65. In the three conpl ete academ c senesters that
Petitioner had available to himafter the accident to pursue his
schol arly research, one article authored by Petitioner was
accepted for publication and a test bank authored by Petitioner
was included for publication in a text book. Petitioner also
attended t hree conferences.

CONCLUSI ONS CF LAW

66. DOAH has jurisdiction over the Parties and the subject
matter of this proceeding. 88 120.57(1), 120.569, and 760.11
Fla. Stat. (2006). DOAH provided the parties with adequate
notice of the adm nistrative hearing.

67. The Florida Cvil R ghts Act enacted in Chapter 760,
Florida Statutes (2004), nust be construed in a manner

consistent with applicable federal law. Ross v. Jim Adans Ford,
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871 So. 2d 312 (Fla. 2d DCA 2004). 1In relevant part, the state
| aw nust be construed in a manner consistent with the ADA and

interpretive judicial decisions. Smth v. Avatar Properties,

Inc., 714 So. 2d 1103, 1106 (Fla. 5th DCA 1998); G eene V.

Sem nole Electric Cooperative, Inc., 701 So. 2d 646, 647 (Fla.

5th DCA 1997); Brand v. Florida Power Corporation, 633 So. 2d

504 (Fla. 1st DCA 1994).

68. Petitioner has the burden of proof in this proceeding.
Petitioner nmust show by a preponderance of the evidence that
Petitioner is an individual with a disability, is a qualified
i ndi vidual, and was discrim nated agai nst by his enpl oyer
because of the disability. 42 U S.C § 12112 (2000).

69. Petitioner satisfied his burden of proof concerning
the first two statutory requirenments. A preponderance of
evi dence shows that Petitioner is a qualified individual with a
di sability.

70. There is no direct evidence that the adverse
enpl oynment action taken against Petitioner was notivated by
prohi bited discrimnation. In the absence of direct evidence of
di scrim nation, circunstantial evidence relevant to the
al l egation of discrimnation generally nust be anal yzed under

the so-called burden-shifting framework. MDonnell Dougl as

Corp. v. Geen, 411 U S. 792 (1973).
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71. The circunstantial evidence of record supports a
reasonabl e i nference that the adverse enpl oynent acti on was
nmoti vated by both non-discrimnatory and di scrimnatory reasons.
The ADA does not |limt liability to an adverse enpl oynent action
that is notivated "solely” by discrimnation. Rather, the ADA
i nposes a so-called "notivating-factor standard” to m xed-notive

cases, including this proceeding. MNely v. QCcala Star-Banner

Corporation, 99 F.3d 1068, 1073 (11th Gir. 1996).%?

72. The notivating-factor standard inposes liability if a
prohi bited reason is but one factor in an enployer's decision to
t ake adverse enpl oynent action, so long as the inclusion of the
prohi bited factor nade the difference in the decision. 1d. For
reasons stated in the findings of fact, the record evidence
supports a reasonable inference by the trier of fact that the
prohi bited factor of Petitioner's handicap made the difference
i n Respondent's decision not to renew Petitioner's enpl oynment
contract, and the handi cap caused Petitioner's inability to
conply with job performance requirenents by August 26, 2004.

Cf. Hawkins v. Dale Medical Center, 2006 U S. Dist. LEXI S 35522,

at 7 (S.D. Ala. 2006) (failure to show job performance
deficiencies were caused by physical inpairnment fails to
denonstrate that disability was a "but-for" cause for

term nati on of enpl oynent).
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law it is,

RECOMVENDED t hat a final order be entered granting
Petitioner’s Charge of Discrimnation and Petition for Relief
for the reasons stated herein, and reinstating Petitioner to his
position of enploynent with back pay and benefits.

DONE AND ENTERED this 29th day of Decenber, 2006, in

Tal | ahassee, Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

ww. doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 29th of Decenber, 2006.

ENDNOTES

1/ See Smith v. Avatar Properties, Inc., 714 So. 2d 1103, 1106
(Fla. 5th DCA 1998) (FCRA should be construed in conformty with
ADA); Brand v. Florida Power Corporation, 633 So. 2d 504, 509
(Fla. 1st DCA 1994) (state statute nodeled after federal statute
t akes on sane construction as federal statute).

2/  The testinony of the two evaluators is also inconsistent
wi th other evidence discussed infra.
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3/ See McNely v. Ccala Star-Banner Corporation, 99 F.3d 1068,
1073-1078 (11th G r. 1996) (jury instruction requiring jury to
find that adverse enpl oynent action was based "solely" on

di sability does not accurately describe applicable |ega
standard to be applied in ADA cases).

4/ MNely, 99 F.3d at 1073 and 1078.
5/ McNely, 99 F.3d at 1073.

6/ Cf. Hawkins v. Dale Medical Center, 2006 U S. Dist. Lexis
35522, at 7 (MD. Ala. 2006) (failure to nake connection between
handi cap and performance deficiencies is a fatal evidentiary gap
under the "but-for" standard).

7/ Petitioner taught during the senmesters that began in January
and August 2000 and 2001.

8/ The trier of fact draws no inference that the change in
per f ormance standards was notivated by a prohibited

di scri m natory purpose. However, the increased performance
standards exacerbated the inability to nmeet job performance
requi renents caused by Petitioner's intervening handi cap.

9/ One evaluator viewed hinself as disabled after open heart
surgery. |If one were to accept the characterization as
accurate, Petitioner was also required to conply with standards
exenplified by an identified disabl ed person.

10/ This cal cul ation assunes that one year of a tenure track is
conprised of two academ c senesters, excluding sunmers.
Petitioner began enploynent in the academ c senester that began
in January 2000. The second senester of that tenure track year
woul d have ended at the conclusion of the academ c senester in
Decenber 2000. The second tenure year woul d have ended in
Decenber 2001, the third in Decenber 2002, the fourth in
Decenber 2003, the fifth in Decenber 2004, the sixth in Decenber
2005, and the seventh in Decenber 2006.

11/ The first four senesters expired before the accident from
January 2000 through Decenber 2001. Petitioner was on nedi cal
| eave during the academnm c senesters that began in January 2002
and January 2003. Thus, the fifth senester was the academ c
senester that expired in Decenber 2002. The sixth senester
expired in Decenber 2003, and the seventh semester expired in
May 2004. The third-year eval uation began at the start of the
ei ght h senmester in August 2004.
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12/ A majority of federal circuit courts have adopted the
notivating factor standard of liability under the ADA. They are
the First, Second, Fourth, Seventh, Eighth, and El eventh G rcuit
Courts of Appeal. A mnority of federal circuits enploy the so-
called "solely" standard for liability. They are Third, Fifth,
Sixth, Ninth, and Tenth Crcuit Courts of Appeal. Relevant
judicial decisions are discussed in Park, S., "Comrent: Curing
Causation: Justifying A 'Mtivating-Factor Standard Under the
ADA, Fla. St. Univ. Law Review (Fall 2004).
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NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

All parties have the right to submt witten exceptions wthin
15 days fromthe date of this Recommended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.
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